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W international |awers have al ways been surprised, and often
enbarrassed, as we reach the mddle of Kant's Zum ew gen
Frieden (1795) to find that he dismssed the fathers of
international law - Gotius, Pufendorf and Vattel - as
"leidige Troster”, mserable conforters. Wiy would Kant w sh
to attack this nost significant attenpt so far to humani se the
rel ati ons between nations at war and to construct what

Puf endorf called "universal jurisprudence"? Surely Kant did
not quite nmean what he was saying...

| would like to suggest that Kant's dism ssal of the early
nodern tradition of jus naturae et gentium natural and
international |law, resonates with thenmes prevalent in today's
international world. That tradition was born in an age as
sceptical as ours.! It aimed to create a scientific |aw noro
geonetrico, out of combining the only thing we could be
certain of in social life - that human beings were egoistic -
wi th an argunent according to which egoi smcould best flourish
in conditions of legal constraint. Here is Pufendorf, witing
in 1673, about the purpose of the state and the |aw of the

st at e:

! The view of early nodern natural |aw - especially Grotius and Pufendorf -
as seeking to respond to late-16th and early 17th century sceptics (given
the voice as "Carneades" in their witings) is forcefully made by R chard
Tuck. See e.g. his 'The Mddern School of Natural Law , in Anthony Pagden
(ed.) The Languages of Political Theory in Early-Mdern Europe (Canbridge
Uni versity Press, 1987) and Phil osophy and Government 1527-1651 (Canbri dge
Uni versity Press, 1993).



"The over-riding purpose of states is that, by nutual
cooperati on and assi stance, nmen may be safe fromthe
| osses and injuries which they may and do inflict on
each other. To obtain fromthose with whomwe are
united in one society, it is not enough that we nake
agreenment with each other not to inflict injuries on
each other, nor even that the bare wll of a superior
be made known to citizens; fear of punishnent is
needed and the capacity to inflict it imediately. To
achieve its purpose, the penalty nust be nicely
judged, so that it clearly costs nore to break the

| aw than to observe it; the severity of the penalty
must outwei gh the pleasure or profit won or expected
from w ongdoi ng. For nen cannot hel p choosing the

| esser of two evils".?

Everyt hi ng about this was objectionable to Kant: the reduction
of states into nmechani sns for avoiding "losses and injuries”;
the view of obedi ence to | aw based on a cal cul ation of costs
and benefits; and the image of human bei ngs as passive sl aves
to their pleasures. Kant seens to be saying that nodern
natural |aw offered security and well-being at too high a
price, human freedom | cannot think of a nore rel evant

ar gunent today.

The latest issue of the American Journal of International Law,
the nost widely read periodical in the field, carried two | ead
articles. One was titled "The Qustonmary International Law
Gane". The authors use a prisoner's dilema scenario to show,
as they say, "that contrary to the argunents of sone critics,
it is plausible that states would conply with custonmary
international |aw under sone conditions". The ot her one -
titled "Formand Substance in International Agreenents"”
explored the "design features” of international conventions,

outlining how trade-offs between such features "deepens our

2 sanuel Pufendorf, On the Duty of Man and G tizen according to Natural Law
(De officio homnis, Ed. by Janes Tully, CUP 1991), p. 139-140 (Bk Il Ch
7).



per ception of agreenment dynam cs and can contribute to the
design of nore effective and robust international accords".

There were no other articles in that issue, just shorter
coments and reviews. Both texts were intended to defend
international |aw against critics suggesting that it provides
neither effective nor legitimate regul ation of international
matters. | amin synpathy with the authors. But | am puzzled
about the taking away of "law' frominternational |aw anal yses
of this type, replacing it by a vocabulary of enpirica
political science, techniques and strategies to read the
interests or objectives assunmed to stand "behind" |aw and to
have a reality or inportance far greater than it. Do not
remain enchanted by the form these authors wite. Look behind
rules to their consequences. Assess costs and benefits.

Cal cul at e.

This is Pufendorf attacking the Lutheran Aristotelianism of
his tinme; nocking the nonstrum of the Holy Roman Enpire,
fragnmented in so nmany ways |i ke the present international
worl d - Pufendorf | ooking for a novel vocabulary to streanline

law with the techni cal advances of his tine.

M/ presentation tonight will consist of three parts. | wll
begin by laying out a Kantian alternative - formalism- and
the critiques of formalismas they have enfol ded within
international law. Second, | will run through el enents of the
novel jurisprudentia universalis as a technical and enpirica
science. Finally, I will end with a few proto-Kanti an

responses about the neaning, of freedomin the world today.

. FORMALI SM AND | TS DETRACTORS

1.1. A Political Formalisn?



There are many ways to set out the Kantian critique of

Puf endorf. It seens to confuse the enpirical and the rational:
a |law that seeks the fulfilnment of pleasure, will necessarily
fall short of universal. For it, |aw has no normati ve wei ght
of its own, independent of the weight of what it wants to
achieve. Its practice is that of nmanagerial control (as Lon
Ful l er and M chel Foucault have suggested). Freedomis
undermined in two ways: by doing away the distinction between
human society and natural history, and by view ng human

rel ationships in instrunmental ternmns.

There are many Kantiani sns: sone suggest a firmy hierarchical
international order - others specul ate about intervention and
denocrati c peace. Sone are cosnopolitans, others
constitutionalists. But | want to enbrace Kantian formalism a
formal i sm sans peur et reproche, against the novel natural |aw
of enpirical political science. For thsi formalism the point
of law is neither punishnent nor control but the pull of |egal
rationality itself: the only justifiable act is one that is
notivated by fidelity to the law, not to its conseguences.
Law s virtue lies not in what it does, but in its being |aw.
This is the normal starting-point for analyses of Kant's
Rechtslehre. But let ne start fromthe Critique of Pure Reason
in which Kant observes that no rules lay out the conditions of
their own application.® In this regard, Kant seens to suggest,
the legislator will always fail. Law cannot be used as a
techni que of control: everything will be left to the judgenent
by the |law applier. A Kantian such as Hans Kel sen agrees.
There is no nore striking sentence in the Reine Rechtslehre
than this:

3 Immanuel Kant, Critique of Pure Reason



“.there is no criterion on the basis of which one of
the possibilities given within the frame of the norm
to be applied could be favoured over the other
possibilities".*?
The neaning of a legal normis "a problemnot of |egal theory
but of legal policy".® But howis it that |egal formalism as
theory leads into a conception of legal practice that is
t horoughly political? Can formalism- the fidelity to |law -
and | egal indeterm nacy be reconcil able? Kant as critical
| egal studies?

1.2. Critiques of Formalism

Formalismis a bad word. It neans that which is abstract,
inflexible, cold, and insensitive to the requirenents of life
and society; lazy, bureaucratic and superficial. Generations
of international |awers have attacked their opponents as
"formalists". In the 19th century European customary |aw and
civilization becanme a robust antithesis to French
revol uti onary abstractions. After the first world war, |awers
attacked the pre-war absolutismof formal sovereignty,

cel ebrating trade and interdependence as the law s anti-formal
foundation. The drafters of the United Nations Charter, again,
rej ected what they saw as the failed |egalismof the League
Covenant. And policy-oriented jurisprudence in the 1950's and
1970's al ways accused international |aw as holding fast to the

dead forns of diplonacy.

Two critiques of formalismare everywhere today. One sees the
formal equality in the UN that puts denocratic and rogue
states on the sane footing as a noral anathema. The ot her

poi nts at the usel essness of universal rules as techni ques of

* Hans Kel sen, Introduction to Problens of Legal Theory (Transl. by Paul son
& Paul son, kford, darendon 1992), p. 81.
®1d. p. 82.



managenent and control of a functionally diversified world:
over-incl usive and under-inclusive — covering cases we woul d
not wi sh to cover, and not applying in situations where we

thi nk they should be applied. Instead of rules, we need
particul ari stic decision-makers by experts. Thus

speci alisation: a global trade system nanaged by trade experts
at the WIQ an environnental treaty system nmanaged by
environnent al experts, human by human rights experts, security
by security experts and so on. As functional requirenents

dom nate, formal distinctions between national/international
public/private, political/technical, |ose their sense sonmewhat
like the categories of theology that Pufendorf ained to set

aside in the rational managenent of early nodern Gernmany.

From status to contract. The coll apse of efforts for a gl oba
reginme for investnent protection - the MAI agreenent - in 2001
was i mredi ately followed by a network of over 2200 bil ateral
investnment treaties. As a result, private investors are today
sui ng the Governnment of Argentina in the Wrld Bank's dispute
settlenment organ for the Governnment's policies during the

country's financial crisis.

I nternational rules being produced and nmanaged by experts and
private stakehol ders. Best practices, standard technol ogi es
and de facto expectations take over the space of international
law, often reduced to a franme for further negotiation and
adjustnent. Equity, proportionality and soft |aw pay homage to
adm ni strative discretion. Even rights turn into rights-
regimes within which experts bal ance conflicting val ues:
freedom versus security; ownership versus health; individual
rights versus communal identities. Everything is fluid,

negoti abl e, revisable. Only the opti num counts. Figure out the

costs and benefits. The bonb is ticking and torture m ght save



lives. Should the innocent always be sacrificed to the noral

absol uti sm of sone?

I I FRAGVENTATI ON

The turn fromstatus to contract, or fromformto function
International |lawers call this fragnentation. It is not only
about technical specialisation; it is about a profound change
in the organisation of faith and power, on a par with the
transformation of ecclesiastic and civil organisation in

Puf endorf’s day. Let me briefly lay out the six steps that

i naugurate a novel vocabulary to replace the civilizing antics
of the old faith.

2.1. Frominstitutions to "regi nes"

The first step lies in thinking about norm conpl exes not in
terns of formal public law institutions but as infornmal
"regimes", that is norns, practices and expectations within
specific "issue-areas", defined by the distribution of
avai | abl e technol ogi es of know edge- production. Were the | aw
of international institutions, focused on formal conpetence,
representation and accountability, regine theory is thoroughly

functi onal

How do regi nes energe? By redescriptions of the world through
novel |anguages that enpower novel groups. Think, for exanple,
the spectacul ar rise of environnental |aw put of a vocabul ary
of territorial sovereignty that now seens conpl etely outdat ed.
O about the characterization of certain interests as the
“human rights” of those claimng them Lex nercatoria nay
still lack the orthodox text book and case collection — but

| ook inside large law forns and you will find an unprobl ematic



routine of transcribing contract terns under new standard

formulas to give voice to the concerns of dom nant clients.

These vocabul aries are witten in the grammar of strategic
action: experts use themto decide on a case-by-case basis.
Hence the concern with regine "design" in the field. Variables
such as nenbershi p, scope, degree of centralisation, control
by nmenbers and flexibility provide tools to bring about

optimal results.®

Regi ne theory does not replace realism but enbraces it. The
basic units remain power, interests and rational actors
seeking to nmaxim se both. As pointed out by one of the fathers
of regine-theory, its very purpose is to focus on

observati onal behaviour so as to avoid "slipping into
formalism' (the expression is his) and -l1o and behold - m ght
even consider instrunments such as the 1927 Kel |l ogg-Briand pact

"even though they had no behavioural inplications".’

2.2. Fromrules to "regul ati on"

A second anti-formal step collapses the distinction between

| aw and regulation. In regines, "legalization" is a policy-
choi ces sonetines dictated by strategic interests. Hard law is
usually difficult to attain, and costly to nmanage. But
sonetimes it may be a forceful instrunent. Think for exanple
the way functional systens such as the WO or the European
Human R ghts system have been dressed in a constitutional

| anguage so as to decorate their decision-anking with a high

degree of solemity. The relevant literature is full of

6 See Barbara Korenenos, Charles Lipson & Duncan Snidal, 'The Rational
design of International Institutions', 55 Int'l Og (2001), p. 761-799,
763.

" Robert Keohane, 'The Analysis of International regines. Towards a

Eur opean- Aneri can Research Programme', in Volker Rittberger (ed.), Regine
Theory and International Relations (Oxford University Press, 1993), p. 27.



anal yses of harder and softer techniques of regulation, using
vari abl es such as obligation, precision and del egation, for

i nstance, to canvass the alternatives.?

The nove fromlaw to regul ation highlights the need for
control. Because the targeted audi ences are assuned to behave
as strategic actors, the inducenents nust beconme equally
strategic. Sonetinmes sticks, sonetines carrots. Sonetines

di sagreenent are settled ("problens are resol ved") through
assistance or "facilitation", sonmetines by negotiation or

adm ni stratively ordered sanctions, rarely through fornal
settlenment. Soft law alternates with hard, private constraint
with public as normative politics is replaced by what the

experts call "new global division of regulatory |abour".?®

Academ c research on regulation is thoroughly instrunental
Its outconmes are invariably a set of variables to strengthen
the regi me, research and policy-nmaki ng becone

i ndi stingui shable. As proudly exclained by a recent study on

international institutions:

"our approach al so provides an appropriate
formul ation for prescribing policy and eval uating
exi sting institutions".?®

2.3. From governnent to "gover nance"

Athird step consists in a nove froma vocabul ary of fornal

"governnent" to informal "governance". |If "governnent"

8 See e.g. Charles Lipson, 'Wy are Some Agreenments |Informal?', 45
Internati onal Organization (1991), 495; Kenneth W Abbott & Duncan Snidal,
Hard and Soft Law in International Covernance', 54 International

QOrgani zation (2000), p. 434-454; Dinah Shelton, 'Introduction', in Shelton
(ed.), Commitnent and Conpliance. The Rol e of Non-Binding...(xford

Uni versity Press, 2000), p. 10-17.

° Li pschut z- Fogel , in Hall-Bierstaker, p. 117.

10 Kor emenos- Li pson- Sni dal (2001), p. 767.
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connotes adm ni stration and division of powers, with the
presunption of formal accountability, "governance" refers to
de facto practices and is - |like those corporate enterprises
in which the termoriginates - geared for production of

maxi mal val ue for the stakehol ders. Hence indefinite detention
may take place by adm nistrative degree - to "deent soneone
dangerous as an expert statenent about that person, and thus
abol i shes the need of judging himcrimnal under the [aw. The
power of suspending the law as the ultimte victory by

gover nance over governnent.

Q@ obal i sati on organi ses special interests in functionally
diversified regines of world-w de governance as worl d-w de
control. Renenber to bring your credit card details next tine
you fly over to the US! Because there is no superior truth
than that provided by each system the regines re-create
within thensel ves the sovereignty lost fromthe nation-
State. ! The international world of autononous regines as the
nmonstrum of the Holy Roman Enpire fanously described by

Puf endorf from behi nd a pseudonym

2.4, Fromresponsibility to "conpliance"

The fourth replacenent is the nove away fromthe backward

| ooki ng obsession | awers have with formal conformty, breach
of the binary code of legal/illegal, declared in fornal

di spute-settlenent, courts in particular, typically requiring
reparation of damage, and guarantees of non-repetition. As a
mechani sm of deterrence, responsibility will fail in an

i nternational context where routines are few, situations

idiosyncratic and interests great. In such cases fornal

11 See Judith Butler, Precious Life. The Powers of Murning and Viol ence
(London, Verso, 2004)
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lawful ness is of relatively mnor inportance and insisting on

it often counter-productive. ?

I nvoki ng responsibility mght even seema net |oss for the
regime. A formal declaration of illegality mght underm ne
solidarity and a general commtnent to regi ne objectives.
Hence, instead of "breach", new environnental and econom c
treati es speak of "non-conpliance" and "non-viol ation
conplaints"” and instead of formal responsibility, set up
mechani sns for reporting, discussion and assi stance: infornmal

pressure.

2.5. Fromlaw to "l egitinacy"

The foregoing four steps all point away from normative to
enpirical vocabul aries that cannot distinguish between
coercion and the law, the gunman and the taxman. How to nake
that distinction? How — to draw again a parallel — to accept
Hobbes but sound |like Gotius? This was Pufendorf’s project,
captured by nodern political science through the vocabul ary of
"legitimacy".'® Wiat is "legitimacy"? Conceptual history tells
us that the earliest uses of "legitimacy" coincided with
"legality". Sonething was legitimate is it was |awful. This,
however, is not the "normative optic" of the regine anal yst
who wants, instead, to ask the further question: Wy should

| aw be obeyed? Wien Western experts clainmed that the
intervention in Kosovo in 1999 m ght have been illegal, but
was quite legitimate, their point was precisely to find a

normati ve vocabul ary overriding formal validity.

12 A study on informal norns in the international systembased on an ASIL
wor kshop in 1996 received the title "commtnment and Conpliance" - the two
functional equivalents to "law' and "responsibility".

13 For the following text, see further MK "Legitimacy, R ghts and

| deol ogy: Notes towards a critique of the new noral internationalisni,
Associ ati ons: Journal for Legal and Social Theory (2003), 349-374
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This, however, tends to collapse legitimacy into the pre-
nmodern question of political "good". Yet as Thomas M Franck
asks in the leading work on international |egitinmacy:".Wen
different belief systens contend, what can one say about the
justice of rul es?"!* Regines, governance and conpliance are
needed precisely between norally disagreeing agents. In his
| ater work, Franck speaks of |egitinmacy as procedural

"fairness".®

"Fairness" and "l egitinmacy" are nedi ate concepts, rhetorically
successful only so long as they cannot be pinned down either
to formal rules or noral principles. lan Hurd wites - w thout
irony - of legitimacy as expressing "a kind of feeling" about
authority and "a sense of noral obligation".® As such - as a
"feeling" - it opens itself to enpirical study. The politica
scientist only describes the "operative process"” whereby this
"feeling" energes though "internalization by the author of an
external standard".?’ Legitimacy becones a psychol ogi cal fact
indifferent to the conditions of its existence: fear, desire,
mani pul ation, whatever. Die normative Kraft des faktischen

This is how Marcuse once anal ysed Anerican denocracy studies:

"the criteria for judging a given state of affairs
are those offered by.the given state of affairs. the
analysis is 'l ocked'; the range of judgnent is
confined within a context of facts which excl udes
judging the context in which the facts are nade, nan-
made, and in which their neaning, function, and

devel opment, are deternined". ®

¥ Thomas M Franck, The Power of Legitimacy anong Nations (Oxford

Uni versity Press, 1990) p. 210-211.

5 Thomas M Franck, Fairness in International Law and Institutions (Oxford
Uni versity Press 1995).

8 |an Hurd, 'Legitinmacy and Authority in International Politics', 53
Internati onal Organization (1999) p. 383-389, 388. Note the difference

bet ween the political philosophy question about "noral obligation" and the
enpirical question about the "sense" of noral obligation.

7 1d. p. 388.

18 Herbert Marcuse, One-Dinensional Man (2nd edn. London: Routledge, 1991)
p. 115-116.
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Legitimacy is not ideol ogical because it would be a Trojan
horse for external noral ideas but sinply by enbedding the
vocabul ary of "legitimcy" itself, and thereby the authority
of the profession that speaks it. The nore there is debate
about "legitimacy", the nore there is pure noise, and the | ess
we are able to hear whatever critiques "law' or "norality"
mght offer.! Legitimacy is not about nornmative substance.

Its point is to avoid such substance but nonethel ess to uphol d
a senbl ance of substance. Therefore, it is exceedingly
suitable for production within the comunications industry,
including the academ c publication industry.

"Legitimacy" is not about norns but about strategic action. As
Chayes and Chayes put it in the their w dely used book on

conpliance with international agreenents:

"The Anerican peopl e have not al ways understood that
even when the United States has the mlitary or
econom ¢ power to act alone, the effectiveness of its
actions mght be undermned if it did not seek and
achi eve a degree of international consensus to give
its actions |egitinmacy". ?°

The perspective is control. The normative framework is in

pl ace. Action has been decided. The only remaining question is
how to reach the target with mnimal cost. This is where
legitimacy is needed - to ensure the warmfeelings of the

audi ence.

Legiti macy has al so naturalized a shift in the structures of

disciplinary power. It sets up an Ersatz normativity to

% The legitimation of the inperial machine is born at least in part of the

comuni cations industries, that is, of the transfornmati on of the new node of
production into a nachine. It is a subject that produces its own inage of
authority, This is a formof legitimtion that reacts on nothing outside itself and
i s reproduced ceasel essly by developing its own | anguages of self-validation.”

M chael Hardt & Antonio Negri, Enpire (Harvard University Press, 2000) p. 33.

20 Abram Chayes & Antoni a Handl er Chayes, The New Soverei gnty. Conpliance
with International Regulatory Agreenents (Harvard University Press, 1995)
p. 41.
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replace the formalistic conservati smof |aw on the one hand,
and the radical arbitrariness of justice on the other. In the
conditions of a fragnented consci ousness that stands in awe
before the breath-taking generalisations by globalization
experts, anything that |ooks |ike a reassuring normative

| anguage can be internalised. It is not a | anguage agai nst

whi ch power m ght be assessed but a vocabul ary produced and
reproduced by power. It is also the policeman at the door of

| aw and political philosophy, showng the way to the political
scientist who suggests that it mght be possible to fight
nodernity's political battles wthout nodernity's heavy
arnoury, at nost by occasionally flashing sonme well -used
weapon fromits arsenal, with the expectation that potenti al
adversari es would not even enter the fight by exhaustion at

the nmenory of its inconcl usiveness.

2.6. Fromlawers to international relations experts

The sixth, and final nove is fromlaw into internationa
relations. In the 1990's | awers began to hear an invitation
to collaboration with international relations experts at US
universities. A discipline had arisen that addressed the sane
world international |awers had addressed but with a conpl ex
techni cal vocabul ary about prisoners dil emmas, dependent and
i ndependent variables, strategic action and rational choice.
Classical realismhad given way to enpirical studies with
normative tinge. The "dual agenda"” of international relations
scholars and international |awers were supposed to have

becanme a "liberal agenda".?!

Very little "coll aboration" followed outside the US. This is
under st andabl e. For the call was never to any co-operation but

to replacing the vocabulary of international |aw by

21 gl aughter, Doyle etc.
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instrunmental political science. For if the five steps are
taken seriously, nothing is left of law If, as regine experts
argue, “governnents will negotiate agreenents and establish
institutional rules that they intend to followin any case”,

then | aw becormes fully epi phenonenal . Wiy woul d anyone car e???

In a book published this year, Professors Jack Goldsmth - the
aut hor of a meno on transferring prisoners from Af ghani stan
but now Professor at Harvard Law School 2 - and Eric Posner
from Chi cago argue that the traditional defence of
international law - that nost states abi de by nost
international law rules nost of the tinme - is true only
because of the way |awyers dress actual behaviour as |aw. But
this provides no i ndependent explanation for why States behave
as they do. If, as they argue, State behaviour is caused by,
and shoul d be expl ai ned by reference to "coinci dence of
interest and coercion”, then to say that it is "law' is an

irrelevant decorati on.

For these anal ysts, treaties are bargains between rationa

egoi sts seeking to resolve co-ordination or co-operation
problens so as to mnimse transaction costs resulting from
uncl ear communi cation of their expectations under custonmary

| aw. * States do not conply because treaties have "bi nding
force" but "because they fear retaliation fromthe other state
or sone kind of reputational |oss, or because they fear a
failure of coordination".? Treaties are surfaces over which
parties exerci se pressure agai nst each other. As Goldsmth and

Posner conclude their analysis with relish: "we have expl ai ned

22 Ml es Kahler, ‘Conclusion. The Causes and Consequences of Legalisation’
54 Int. Org (2000), p. 673.

% Jack CGoldsmth I'll, Menorandumfor Al berto R Conzal es, Counsel for the
President, in Karen G eenberg (ed); The Torture Papers. The Road to Abu
Ghraib (CUP 2004), 367.

24 ol dsnmth and Posner, Linits, p. 84-85.

% ldsmth and Posner, Linits, p. 90
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the logic of treaties wthout reference to the notions of
‘legality' or pacta sunt servande or related concepts". 2"

[From this perspective, the provisions on the use of force in
the UN Charter constitute a bargain States once nade to have
protection. That bargain is now underm ned by the possession
of weapons of nmass destruction by terrorists of "rogue
states". Hence, for States as rational egoists, the "costs of
strict adherence to the UN Charter in a world of new security
threats" has just becone too great.?]

Strategic action and gane theory receive their appeal fromthe
sane source from which realismhas al ways spoken: the no-
nonsense posture of speaking the tough truth. As Goldsmth and

Posner concl ude, w th Pufendorfian tones:

"Aliterature built on the foundations of w shful

t hi nki ng cannot wi thstand the wi nds of scepticism
What [customary international |aw] schol arship needs,
three quarters of a century after a simlar

devel opnent in donestic | egal scholarship, is a dose
of legal realism"?®

The vocabul aries of "consent", "validity" or "dispute
settlenent” are replaced by the social science vocabul aries of
“expl ai ni ng” behavi our and attaining "conpliance".? And
because achi eving conpliance is all that counts, the
interdisciplinary call is not really about co-operation but

conquest. As Goldsmth and Posner conclude: "There is a nore

26 ldsmth and Posner, Linits, p. 90.

27 John Yoo & WII| Trachman, 'Less than Bargained for: the Use of Force and
the Declining Rel evance of the United Nations', 5 Chi.J.oflL (2005), p.
384.

2 ldsnmth and Posner, 'Customi, p. 98.

2 As pointed out in Jack Goldsnith - Eric A Posner, The Linits of
Internati onal Law (Okford University Press, 2005), p. 15.
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sophi sticated international law literature in the

international relations subfield of political science".?3°

|11 BETWEEN CONSTRAI NT AND FREEDOM

W now have the elenments of the post-nodern natural law in
pl ace: the nove fromformal institutions to functional

regi mes, the repl acenent of general rules by anorphous
conmands cal led "regul ation”, the turn from governnent into
governance and fromlegal responsibility to factual
conpliance. The normative optic is received froma

"l egitimacy", neasured by international relations - a

di scipline performng as Suprenme Tribunal of a manageri al
wor | d.

This brings us back to Kant's critique of Pufendorf. If lawis
defi ned as what causes conpliance, then the distinction

bet ween power and law is lost. Pufendorf was, after all, a
theori st of absolutism If one tries to introduce that
distinction by "legitimcy", then one owes an expl anation of
how is that different from assessing either |awf ul ness or
justice the Prince. The forner tack woul d re-create the danger
of formalismand the latter that of radical arbitrariness from
which it was the point of natural law to |iberate us. Reducing
legitimacy to a "feeling" - jouissance - falls back into power
as ideology. The question is about whether you deserve your

j oui ssance. For Kant, enpirical argunents about conformty or
t he masochi sti ¢ happi ness i nduced by conformty cannot reach
the noral |aw. Nothing sounds nore |i ke self-inposed
immaturity - the contrary to enlightennent - than orienting

onesel f by one's "feelings"?

30 Jack CGoldsmith - Eric A Posner, The Linits of International Law (Oxford
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But the threshold between pleasure and pain is easy to cross;
and as enpiricismfails on its owm terns, it will always cross
it. In the Appendix to Perpetual Peace, Kant introduces the

di stinction between the "political noralist" and the "noral
politician". The former, he wites "nakes the principles
subordinate to the end" (PP 118-121). These ends have no

i ndependence fromthe ends of sone people, nanely those in a
position to constrain others, and their academ c advi sers.
Today's constraint will begin to seemnatural as it exists for
the sake of future happiness - eternally postponed happi ness.
As the end remains elusive - think of Falluja - nothing limts
the neans to be enpl oyed. The progression fromthe future
happi ness of all to the inperative necessity to torture many
now foll ows, as Kant suggests, fromproperties internal to

natural law - international relations - itself.

For the political noralist lives on a hubris, the hubris of
full know edge about the objectives of the law, and of the
costs and benefits of reaching them But, Kant woul d ask,

where woul d such full know edge cone from

bj ectives, first. If these are defined as happi ness, then
they nust be | ess than universal: what access do we have to

t he happi ness of others? And what if the happi ness of sone can
be attained only through the unhappi ness of those others? Is
humani tarian intervention all owed under the UN Charter? \ell,
yes and no, the | awer woul d respond. The Charter is both for
peace and for human rights. Beyond that, there is only
specul ati on about what should be a useful, good, way to apply
it. It is not that these questions cannot be deci ded but how
The Charter is not only about peace and war. It is al so about
jurisdiction and it has transferred the conpetence to decide

on peace and war to UN bodi es, especially the Security

Uni versity Press, 2005), p. 15
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Council. No legal rule exists alone, like an island in the sea
of arbitrary choices. It is linked to other rules, both
substanti ve and procedural. W may have opi ni ons about
particul ar rul e-applications and, as Kant would insist, we
shoul d debate those in conditions of free public exchange -

t hough only until the noment the decisions are nade.

The objective of the lawis lawitself - hence the duty to
nove froma state of nature to the condition of right. This is
not to say that there would not sonetines be a good reason for
di sobedi ence - perhaps Kosovo was one. A serious formalism
will sonetinmes deviate fromthe mainstreaminterpretation, and
the structural bias. But when such nonents energe, they should
not be subject to expert debates within closed chanbers and

t hr ough vocabul ari es that cannot articul ate the wei ght of the
| egal systemitself, in abstraction fromwhat it does. And
that weight, Kant would say, is the weight of freedom not
only the freedomof political strategists and program nmanagers
but of the 500 Serbians killed by the NATO bonbi ngs, and of

all of us, affected by the lowering of the threshold of

political violence.

International relations scholars would respond to this by
stressing the need of "bal ancing"? But what itens would go
into the "bal ance", and how woul d they be neasured? Wul d
future happi ness count the sane as present - or the happi ness
of those who are absent? Hobbes had an answer to such
guestions - Wer kann, darf auch - and Pufendorf dressed
essentially the sane response in a nore appealing garb. The
world of calculation may be indetermnate in substance, but
highly significant in pointing out who shall decide, quis
judi cabit. Hobbes m ght have thought of the Leviathan, but
soon after it began its descent into an instrunentality for

special interests: econony, technology, identity. The King' s
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body becane a cal cul ating nmachine in which the "social" was
arranged as a set of ostensibly private hierarchies: citizens
concei ved as rational egoists, the Leviathan as a hono
economi cus. *' Andersen's tale is reversed, we see bright-
coloured clothes with different fabrics, with the King
shrinking into insignificance beneath them until the clothes
finally begin to bear themselves. This is today the
international world of regimes not of |aw but of truths,
experts conputing conpliance outside politics and
contestation. The hubris of instrunmental know edge.

Tal k about conpliance presunmes the knowability of what there
is to comply with, nanely that the instrunent, policy,
regul ati on has one clear meaning instead of another.3 But as
every | awer knows, nobody is ever in breach, everybody is

al ways conpl yi ng, though perhaps in an unorthodox way -
invoking a counter-principle for a principle, an exception for
arule. But the expert has no tine for |awers' talk "on the
one hand - on the other hand". Now let's get on with it! And
thus the expert reveals his own fornmalism the belief that his
text or policies do not suffer fromthe problens that infected
the lawer's texts or principles. He will have to think that
his purposes are fully determnate and form a harnoni ous
whole. This is not just formalism this is a caricature of
19t h century Gesetzpositivisnmus - with the tw st, however,

that the guiding policy - objective, interest, value - is not
argued but taken for granted. This seens easy, because the
political noralists already knows how to deci de, what to do.

As Kant pointed out, they will always find a strategic

31 See al so Istvan Hont

2. f. Butler, p. 52-53

33 Wien the IR scholar turns into an analysis of the Anerican constitution,
she wi Il make points about the will of the founding fathers and the
intrinsic neaning of the words in the fourteenth amendnent that wll make a
Eur opean | awyer | ook |ike an anateur.
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consideration that justifies putting other people into harms
way and thus putting:

"...man into the sane class as other |iving nmachi nes
which only need to realise consciously that they are
not free beings for themto becone in their own eyes
the nmost wetched of all earthy creatures".3

Rational choice presunmes that the interests of actors are
knowabl e, |ike facts of nature, and derive behavioural
directives fromthose interests and apply themin the
enpirical world. Each step along the way is vulnerable to
Kantian doubts about the imts of both pure and practical
reason. The prem ses of the experts can only be justified by
their own concl usions: the nounenal world remains beyond
reach: is the Doha round about devel opnent or trade? Is UN
ref orm about security or human rights? And what do “security”
or “rights” mean? The answer will depend on which expert you
will ask - whose categories you will enploy. But even if one
knew whom t o ask, perpetual peace could still not be reached
by prudential cal cul ations alone. Fortuna affects any
settlenment; sonething argued good for all wll prove bad for
many. Expert discourses are just as indetermnate as |aw,
truth regines just as conflicting, internally contradictory,
and uncertain. Aregine, like a nation, is an inmagi ned
community. Aregine, like a nation, can be a prison. The
problemis not formalism- that cannot be avoi ded - but what
to do withit.

Now | am not taking sides between deontol ogy and
consequwntialism No doubt, it is possible to reduce
absolutists into noral relativists by scenarios of ticking
bonbs and raped nothers - just as sinple, in fact, as turning

relativists into absol uti smby pointing out that when the tine

3 Kant PP 123.
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of decision cones, then one scale of val ues, out of
alternatives available still a nonent before, nust be

vindi cated at the exclusion of others. Absolutism and
relativism principles and cal cul ations, are both inpossible
positions to sustain for any length of tine. Kantian |awers
may have tended to err on the side of absolutism but this
becones pat hol ogical only if they sinultaneously fail to take
seriously the antinony of the law and the judgenent and
bel i eve that the (proper) constitutional rigorismin regard to
the former prevents themfroma cl ose analysis of the

particul ar cases they have to judge.

|V LAW AND FREEDOM

Whi sch brings nme to judgenent, and the relationship of |Iaw and
freedom If the political noralist |ooks beyond the law in
order to reach happiness, others are reduced to instrunents of
his own desire. The nore he insists he will thereby al so
provide for the happiness of others, the less he is able to
think of those others as free. Against these, Kant puts the
"nmoral politician". This is the formalist whose fidelity is to
the law, not to its hypot hesi sed purposes, the | aw understood
as the "sum of the conditions under which the choice of one
can be united with the choice of another in accordance with

t he uni versal |aw of freedont.®®

This is the fanous condition of right. It is a condition of
indetermnacy. If the critique of reason — as Kant expl ained —
was intended to make roomfor faith, then the faith reveal ed
by that critique to the | awer is experienced as the

i ndeterm nacy of expert systens. "You just do not understand".

When truth vocabul aries run out one judges only particul ars.

3% Kant MM p. 24.
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Here the Kantian fidelity to the law transforns into that
Weber woul d have nanmed a cal ling, consciousness that deciding
in public office will always be about freedom but al so of
personal power and responsibility - a political task than nust
be subject to political contestation, not to expert

cal cul ati on.

Here is the difference between Pufendorf and Kant, the
political noralist and the noral politician, the work of the
expert and the calling of the lawer. For the fornmer, lawis a
tactic, for the latter, a relationship with others. It is
sonet hi ng you work towards through education - Bildung - and
realise in the judgenent that uses what Kant woul d have call ed
under st andi ng and reason but also what he ternmed the faculty
of imagination, nanely that of being in the position of

ot hers.

None of this neans that |aw could not go wong. Rules do nake
m stakes. 3 But there is a difference between |egalism and
fidelity to the law as an ideal relationship between free

i ndividuals and communities. The UN Charter, with all its
problens and bad faith aspiration is certainly not a world
constitution. yet it is nore than bargain that can be

negoti ated anew each tine a "problem' energes. It is also, as
Philip Allott would put it, the condensation of a society's
past into its ideal future as an aspiration of how the world
mght be, if only we were better. The Charter speaks of a
"we", linking each individual actor to a conmopn project of
freedom law s failures, in this regard, only highlight the

significance of its aspirations.

Law makes universal. It lifts a claimof violation, or a claim

of right, and a claimof power, fromparticularity into the
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| evel of universality, as representative of sonething grander
than merely the "private" interest of the speaker.® Now these
clainms remain, of course, also particular. Hence their
irreducible "politics". But they are a politics wth a twst;
a politics that seeks inclusion rather than exclusion, and are
keen on all the old tropes of the "internal norality of |aw'
non-contradi ction, fairness, honesty, concern for others,
accountability, and all that. Law may of course fail on each
of such scales, and often does, for law is a human creation.
But without law, there would be no such scale. And w t hout
such scal es - where everything would only be an aggregate
sunm ng up of special interests - Iife would be - well -

l'ivabl e but unlovely, perhaps today's EU.

Freedom presupposes a scale of universality. It may be
inpossible to reach this scale, at |east for |onger than a
second, as both Hannah Arendt and Al ai n Badi ou suggest. But
imagine life without the pursuit of it! Fragnentation is a
nane for what we ordinary human beings who fail to reach
universality fall back on. It is the nane of particularity:
our daily routines, our accustoned ways of being and systens

of thinking. We all inhabit that territory.

Yet the fact that we do does not negate universality. And
often we reach towards it. Especially when our own "systent
breaks down, or shows itself insufficient, or we fee
inmprisoned withinit. And as we do, we have recourse to | aw
we claima right or accuse soneone of a violation. W call for
accountability or take that responsibility ourselves. W do
this by reference to universal standards, not to private

pl easure. At such nonents, we are nore than just individuals,

and the world nore than a purposel ess aggregate of nore of

% E g. Fred Schauer
37 See further ny 'Wat Should International |awers Learn fromKarl Mrx',
17 Lei den Jourtnal of International |daw (2004), 242-6.
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such individuals, pursuing equally randomforns of private
jouissance. The law s internal norality - truthful ness,
transparency, decentering of one's preferences, neutrality -
are so many nanes for universality and so many opportunities
for noral failure, but also intermttent success and
possibility for learning. Qut of crooked tinber nothing
strai ght was ever nade.

Two notions of freedomare at play: hubris and enlightennent.
The former lives in strategic action - the undeterm ned
decision as the existential affirmation of oneself. "Infinite
freedonm’ as the |imtless search for jouissance, inmersion in
the pl easure principle, pre-genital fixation and failure to
reach maturity. The only thing that counts is distance from
the nother's breast. But jouissance consummated i s happi ness
destroyed; and you nmust nove on to the next pleasure, and then
the next, and the next...Freedomas enlightennent is about
casting away that kind of self-incurred immturity. If you do
know t he worl d, you know, too, however tragic that nmay be,

that your jouissance is no nore valuable than that of your

nei ghbour's and that if your jouissance is the only thing you
pay attention to, well, then your neighbour will call in the
police before the night is over. Freedom as enli ght ened

j udgenent does not ask "what should | do in order to fulfil ny
preference"” but "what ought | to do in view of the justified
clainms others may nake on ne"? That is a | egal question, a
gquestion that cannot be articulated wthout the idea of
(valid) law. Asking that question you yourself becone nore

than just yourself. Freedomis the mracle of formalism



